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ABSTRACT

Differentrealitiesarepossibleandthusalsodifferentdecisions.Theyarebasedonpredispositions
facedwithdifferentchallengesthatpeople(donot)acknowledge.Theresearchobjectiveistopointat
differenceswhentherealityisbasedontheopinionsofexperts,publicdeliverydeliberation,asmall
groupofexpertsorcommittees,anindividualwhodecidesbasedondiverseinputs,asmallgroup
ofexpertsthatdoesthesame,oroncollectivewisdom.Thispaperpresentsawayofindependent
managingofvariousperspectivesthatneverthelesscanexhibittheirsymbiosisincollectiveopinions
asoneformof(collective)reality,herenamedasa“visa”approachofdecisionmaking.Thispaper,
basedonpresenteddifferences,systemicregulatoryelements,andtheirchallenges,presentsthemas
synergies(structuralcoupling)intheformofcollectivedecisionmaking.Independentandindividual
participationbasedoncollectiveintelligencecandiminishthepressureofinterestgroups,lobbying,
orotherinformalinfluences,andcanbetteralignvariousinterests.
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INTRoDUCTIoN

Publicproblemsareatleastindirectlyconnectedwithproblemsofadministration,withinstitutions
thatdonotordonotknowhowtopreventthefinancialandothersocialcrises,howtoendwars,
preventpovertyandprovideaccesstocleanwater,safefood,etc.HolmbergandRothstein(2012)go
evenfurtherandclaimthatdysfunctionalgovernmentinstitutionscausesuchproblems.Although
705millionpeoplewerestillinextremepovertyin2015−(themeasureof‘onedollarperday’)
(RoserandEsteban,2017),theenormousriseofapplicationsallocatedtoajudicialformationofthe
EuropeanCourtofHumanRightsfrom1999(8.400)to2016(53.600)(withthepeakin2013with
65.800)(ECHR,2017),andmorepipelinesintheworldforthegas,liquidpetroleumgas,oiland
refinedproducts,andnotforwaterasthebasicingredientoflife(CIA,2016)−onaveragepeoplelive
betterthaninthepast.Thisinferencedependsonacontextinwhichinstitutionsformallyrecognise
andactonsuch(dis)comfortinginformation.1Dysfunctionalityorlegitimacydependsoncriteriaand
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atimeframeinwhichinstitutionsoperate.Theydosobasedondecision-making,asthelifeblood
ofeveryorganizationandthecentralfocusinthepracticeofevidence-basedmanagement(OECD,
2014,2012,2011;Rousseau,2013).2Despitesuchpromisingfocus,problemsarestilltryingtobe
solvedintheclassicalregulatoryframesdevelopedinthe18th-19thcentury,notwithstandingtheknown
methodsdevelopedinotherfieldslikethemathematicalBayestheorem(AyresandNalebuff,2015;
Carrier,2012;FinkelsteinandFairley,1970;Hacking,2001),statisticalsampling(DodgeandRomig,
1959;FiedlerandJuslin,2006;SchillingandNeubauer,2009;Wetherill,2013),decisionalanalysis
(Edwards,1999;Edwardsetal.,2007;KeeneyandRaiffa,1993;Raiffa,1994)andriskanalysis(Black,
2012;Franklin,1998;Hoodetal.,2001;Molak,1996;Slovic,1996).Itseemsanunderlying systems 
structurehastobechangedbeforechangescanbeimplemented.Agapbetweentheoryandpractice,
between–officiallyand/orevenconstitutionallyproclaimed–democraticparticipationandpractices
shouldbefilledbythepeople.HowcomeAmazon,InternetMovieDatabaseandmanyInternetshops
allowusers’reviews,whilethisisnotcommontopublicoperations?Decision-makers−despitetheir
professionalitythat“supposetoknow-how”,3−struggletocopewiththeunpredictablefuture.Their
decisionsarealsofrequentlynotimmuneontherigidityofhumancharacter:personaldecisionsare
oftenobfuscatedbyerroneousorincompleteanalysesthate.g.userelativerisksinsteadofabsolute
ones(Gigerenzer,2003;RifkinandBouwer,2007),arepronetoheuristicsandbiases(Kahneman,
2013;Terje,2003;TverskyandKahneman,1974),withoutreal,scientificevidencethatresultsina
measurablereductioninriskorimprovementindecisions(Hubbard,2009,2007),withthelackof
goodcommunicationandconfrontationofriskmanagementsolutionswithreliablepartners(Beck,
1992;Lynch,2009),etc.Itishencenowonderwhydifferentopinionsexistonthesamematter.

As the human factor is sometimes heavier to overcome than its tangible and technological
counterpart(Trevisani,2007)−coulditbeinthelatteratechnicalmethodpresentthatcouldovercome
thefirst,i.e.“collectandadministrate”people’sopinionswithoutthementionedshortcomings,and
henceestablisha“differentreality”?Thispaperaimstopresentthe-mentionedtechnicalmethodbased
onasystemicdesignthatcouldfindsynergiesamongtherigidityofhumancharacterandconclusions
ofbehaviouralanalysisinaformofcollective(decision-making)system.Suchdesignisbasedon
connectionsbetweenpartsthatasanykindofex-antedesign,“discovertruths”basedonquestions
orhypotheseswehaveinourmentalframesandonprocessesthroughwhichhypothesesaretested,
whileadifferenceisinmoreobjectiveconclusions.Thisunderstandingofthe(unknowable)whole
emergedinthepreviouscenturyinsystemstheory(Ackoff,1978;Beer,1966;Bertalanffy,1968;
Forrester,1968;Luhmann,2013)asaninterdisciplinarytheoryonsystemsthatinvestigatesphenomena
intheirentirety.Tightlyconnectedwithsystemstheoryiscyberneticsorcontrolandcommunication
intheanimalandthemachine(Wiener,1961)withitsfocusonsignals,information,feedbackand
control. This paper will – based on the inadequacy of classical regulatory tools, the rigidity of
humancharacterandpossibilitiesoftechnology–presentawayofindependentsharingofvarious
perspectives, thatbasedoncollectiveopinions(alsoforthegeneralregulatorydecisions)present
collectivereality.Theresearchmethodologyisbasedonthestudyofsystemtheoryandcomplexity
thatarewiththehelpofbibliographicsynthesisappliedtothedecision-makingsystem.Thelatter
canprogressifcollectivedecision-makingand/orcollectiveintelligenceisused,especiallywiththe
helpofnowaday’scomputingpowerthatcanextractcorrelationsandpatternshumanscannotsee.
Historicdiscoveriesshowthatrealities’origins(i.e.waysofmakingperspectives)aremoreimportant
thanhypothesesbecausethefirstgivenewframesfromwhichhypothesesarethenmade.Thepaper
beyondsummarizingrecentresearchalsointegratesvariousperspectivesondecision-making,offers
anintegratedframeworkofcollectivedecision-makingandhighlightsdirectionsforfutureresearch.
Abetterthanhumanintuitionwhichismanytimesusedindecision-makingthisITthatcanvalidate
conclusionsbasedoncollectiveintelligence,presentedinthefifthsection.Thementionedframework
isbasedonaheredeveloped“visa”approachofdecision-making,basedonlat.vīsum,thingsseen.4
Evidenceishereunderstoodnotonlyas‘somethingthattendstoproveordisprovetheexistenceof
anallegedfact’(Garner,2004,p.595)butalsoastheconstructionoffactitself,as‘anoutwardsign:
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indication;somethingthatfurnishesproof’(Merriam-Webster,2017a)thatemanatesnotfromparts
butconnections.Inthefollowingpartsofthispaperpredispositionsfordifferentdecision-making
areestablished,forwhichanswersaregiventomultiplechallenges(thechallengesofsigns,ofthe
internalconstructionofmeaning,ofreasoningandemergence)thataffecttherealityconstructionand
itsunderstanding.Inthenextsection,basicelementsofsystemiclegaldecision-makingaregiven,
tobeable toput themintoanewlight throughtheirchallenges(ofrealityconstruction) thatare
enumeratedinthethirdsection.Inthefourthsection,structuralcouplingamongregulatoryelements
andrealitychallengesispresentedtobeabletopresentinthefifthsectioncollectivedecisionmaking
thatcanconceptuallyaddressthementionedpartsindividually,andtoconnectthematthesametime
toobtain“newreality”.

BASIC ELEMENTS oF A SySTEMIC LEGAL DECISIoN-MAKING 

Asystemicperspective5emphasisesparts,theirrelations,feedbacksandpurposes;inconnectionwith
themostimportantelementsoflegalsciencethefirstishereusedtoenumeratethebasicelements
of systemic legal decision-making. Traditional regulatory thinking neglects the basic system’s
predispositionbasedoninterconnections.Instead,itmainlylookstowardsfinalgoalsandassumes
asingle(orfew)cause(s)ratherthanmultipleinterrelatedcausations.6Inthesystem,eachpartis
connectedwithallparts(trytoliftonepartofspider’snetwithoutshakingotherparts),andtheoverall
system’sbehaviourcannotbepredictedfromaonepart’sbehaviour.

Regulation
Theassumptionisthatpeople’sproblemsarenotcausedbyalackoftechnicalequipmentorlackof
knowledgeofthenaturalorengineeringscience(bythesetoolstheycanbeevenenhanced),butby
the lackof effective, efficient andethical social science, especiallyby the lackof (good,better,
effective,etc.)administrationthatcannotbegivenorembracedsolelybyprinciples7orvaluesasthey
aremutuallycontradictory(Simon,1997),butbytheadministrationofthecommunity,institution
and regulation8 (hereinafter:  ) within which principles/values are reflected through different
importanceofrulesortheirweights.Withinthesethreeframesthehumanaction,reasoningand
collectiveconsciousnesstakeplace.Communitiesandinstitutionsaremorestaticformsthan that
dailyreflectsthebabblingandlivingcontentofthefirsttwo.Tonarrowthefocusontheruleoflaw,
communityandinstitutionarepresentedthrough ;asthefirsttwoarethewaysofsocialcontrol
onindividuals,whichisthecontentofthethird,apresumptionisthatif isconsidered,itsresults
canhopefullybeappliedalsotocommunitiesandinstitutions.

The Duty to Give Reasons
Theruleagainstbias(nemo iudex in causa sua),therighttoafairhearing(audi alteram partem)and
errorsoflawhavetheircommondenominatorinthedutytogivereasons,soafocusisonthelatter
toconnecttheformer.Decisionsandinstitutionsnotonlyrespondtotheirenvironmentsbutcreate
thematthesametimeas“objective”reality(BergerandLuckmann,1991;MarchandOlsen,2010);
itishenceimportantthatstatedreasonspromoteobjectivedecisions,butallthemoreimportantis
thatsuchcarefullyelaboratedfactsandreasoningde factocontributetogoals.Asubstantivedemand
togivereasons(asanexpressionoflegaldemandtobeheard)fitsintothemostimportantaspectof
law,theruleoflawanditsproceduralimagesthatcontaine.g.arulebygeneralnormsratherthan
particular; statutes rather thandecrees; rulespro futuro rather than retrospectiveones; sufficient
stabilityandflexibilityatthesametime;transparent,clearanddeterminatelegalnorms.‘Therule
oflawrequiresthatpublicinstitutionssponsorandfacilitatereasonedargumentinhumanaffairs’
(Waldron,2011,p.19).Theduty togive reasons iscomingmore to the foredirectly (Bamforth
andLeyland,2003;Belletal.,2016;DeSmithetal.,1995;Dyzenhaus,2004;Taggart,1997)and
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indirectlythroughthedemandforimpactassessment,cost-benefitanalysis,riskanalysis,accessto
publicinformation,evidence-basedmanagement,inotherfields(medicine,finance)astherightto
clearinformationthat isnotonlygiven,butalsonon-misleading(Gigerenzer,2003;King,2004;
Topol,2016),orasapartofrationalchoiceof thewellandthelesseducated(Snidermanetal.,
1993).9Reasonsmustbegiven,butitisnotstraightforwardhow.Reasonscanbepresentedonlyto
justifyanalreadymadedecision(knownalsoasconfirmationbias)thantomakeone,andthereis
nowayhowtoknowthis.Technicalitiesofdecision-makingprocessesmanytimesdonotapprehend
realprocessesonwhichdecisionsaremade,especiallyingroupsituations,whereeachcontributes
its(small)partintoalargerframe.Boundedrationalitywhereindividualspickfromanincomplete
rangeofoptions(Simon,1997),choosethefamiliar(therepresentativenessheuristic),overreactto
arecentsituationinwhichhisownchoicewentwrong(availabilitybias),gotoextremes(Sunstein,
2014)orexhibitcollectivefollieswhengroupscannotseeconsequencesoftheircollectiveactions
(Briskinetal.,2009)inthelargerframecannotbeimmediatelyseen,whilereality“doesnotcare”
fortheformallystatedreasons.

Differences and Similarities
Reasonsarebasedondifferencesandsimilarities;theformerarenotpresentonlyinadecision,but
behindcases’differencesandsimilarities:‘untilitisestablishedwhatresemblanceanddifferences
are relevant,“treat likecasesalike” [although it isacentralelement in the ideaof justice]must
remainanemptyform.Tofillitwemustknowwhen,thepurposesinhand,casesaretoberegarded
asalikeandwhatdifferencesarerelevant’(Hart,1994,p.159).Alegalrulecannotdeterminewhat
resemblancesanddifferencesareamongcasesandindividuals,but−thiswassofardone−only
throughtheconscientiousandintelligentofficialsindividually,orthroughsomeestablishedprocedures
thatcouldpurifyobjectivityasmore“objective”.Incaseswhereadecidingauthorityisnotasingle
person,equalitycanbe“moreequal”notonlyinthepresenceofHart’scriteriabutthroughthevarious
inputsandmethodsofextractionofinformationthatcouldestablishresemblancesanddifferences
withahigherresolutionandinamorecalibratedmanner.The(differentkindof)dutytogivereasons
iscomingmoretothefore,notatadjudication,butattheEUlevelofgeneralrule-making;10itsvalue
isinthecontributiontopredictability(whichforHayekisindispensableforliberty)(2011),11toman’s
dignity(Fuller,1969),12orthefunctionalityofinstitutions.13

Public Participation
System theory is tightlyconnectedwith informationandcommunications technology (ICT) that
couldempowerdecision-makerstofindinnovativewaysofaddressingpeople’sneeds.Atthecentre
ofthisaimisstilltheAncientGreeknotionofdirectdemocracy(reflectedinthebasichumanright
toparticipateinthemanagementofpublicaffairs),nowwithagrowingabilitytousedatatoimprove
servicesthepublicneeds.Publicinstitutionscollectdatafrom18thcenturyonwards,buttheystill
keeprecordsmanytimesforthemselves,althoughsuchstancemisesonebasicthing:informationthat
affectsthepeoplecanbeestablishedandlegitimisedonlybythepeople.Peopleunderstanddifferences
andsimilaritiesintheframeofnationalvalues/contexts;publicparticipationanddeliberationare
importantforthelegitimacyandactivedemocraticcitizenship.Thisholdsallthemorebecauseof
(administrative)values−asDworkin’sprinciples14−‘haveaweightwhichvaries’(Daly,2016,p.
24).Byassociatingpublicneeds,theruleoflaworotherlegalnotionswithweightsratherthanwith
determinatenorms‘theproceduralaspectoftheruleoflawseemstoplaceapremiumonvalues
thataresomewhatdifferentfromthoseemphasizedintheformalpicture’(Waldron,2011,p.19).
Participationcanshowdifferentweightspeoplegiveonvaluesastheyactasdecisions’predispositions
(Posner,2010).It is thusimportanthowvaluescouldbeachievedinreality;weightsor“whatis
importantinthepeople’seyes”cangivemoreinsightintoadeeperrealitythansolelyrepresentative
(andnotdeliberative)democracy.



International Journal of Public Administration in the Digital Age
Volume 7 • Issue 2 • April-June 2020

59

A Learning Model of Decision-Making
 ,reasons,differences,similaritiesandpublicparticipationreflectthebasiclegalstartingpointsthat
shouldbeupgradedwithrelevantfeedbacks.Basedondouble-looplearningthelattershouldbeable
to connect “cognitively-open” (to the environment)with “operationally-closed” (homeostatic and
internal)partsoflegalsystems.Aself-corrected,learningmodelofdecision-makingatfirstcommunicates
incognitively-opendomains,tobeablelatertochangealsopresumptionsofthestructurally-closed
ones.15Whatwillemergefromopinionsdependson the regulator’sattentionand interactionofall
(public,legal,factual,personal,organisational,financial,etc.)partsthatbasedonthedifferencesand
similaritiesofopinions(ofrepresentativeordeliberativedemocracy)producereasons.Thementioned
predispositionsconstantlyaffecteachother,arevisuallypresentedinFigure1.

Whilethefirstfourelementsaretheclassicalelementsofdecision-making,thelearningmodel
ofdecision-makingisnew,andchangesalsorelationsbetweentheformerones,becauseitdoesnot
primarilyaddress the static environment,but thedynamiconevis-à-vis eachelement.Basedon
theseelementsandtheirrelations/combinationsitcouldbeinferredtheyserveastheprerequisites
ofdifferentdecision-makingthatcanthusindirectlyincorporatealsoapresumptionof“different
realities”.Thementionedelements(ascomplexastheycanbe)furtheraddressdifferentchallenges
fromtheenvironmentwhichestablishdifferentcontextsandrelations.“Reality”ishenceunderstood
differentlywhendifferentperspectivesareused,soitmattershowtheyareunderstood,whichisthe
topicofthenextsection.

CHALLENGES FoR THE GIVEN ELEMENTS

A Challenge of Signs
In the traditional frame of C&C   public authority determines the content of public interest,
sometimeswiththeparticipationofpublicinterestadvocatestoprotectpublichealthorothervaluable
thingsfromrisks(Breyeretal.,2006;Smismans,2016;Stewart,2003);itcanbepresentalsointhe
privateinterestrepresentation,intheneo-corporatistmodel(asystemofinterestintermediationin
whichalimitednumberofsocio-occupationalorganisationshaveaprivilegedroleininformalpolicy-

Figure 1. Predispositions of decision making
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making) or in the current EU “institutionalised but not proceduralised” model of interest group
participation(Smismans,2016).Itcanbepresentfurtherintheproceduralbetter agenda(the
impact assessment, cost-benefit analysis, access to public information, and evidence-based
management), in theinstitutional,netandothermodels, itcanbeunderstoodasasignofpublic
sovereignty16orasanaspectofhumanrights.17Publicinterestisthusjustasignofitsvariousmodels/
approaches.Theyallhaveacommondenominatorinstrivingforlegitimacy18intheincreasingly
complexenvironment,butthelatterwithitsdynamicandunpredictablenaturecauseshardshipto
defineitsvariouscontextsvis-à-vispublicinterest’sorotherterms’content.Thereshouldbethus
somecriteriaorwaysofrecognitionbasedonwhichcontentisevaluated.Thiswillbenamedthe
challengeofsigns(onwhichthefieldofevidentiarylawhasevolved).

A Challenge of the Internal Construction of Meaning
Newtermsaresometimesdevelopedtoreplacethepastnon-effectivepractices,likeaddingthenotions
ofgood,responsive,better,wise,smart,to(notgoodenough)administration,governance, ,etc.
Newnamesbasedonthesamepresumptionswillprobablyalsobenon-effectiveinthechangingand
flexibleenvironment.Thisdisregardonsystems’relationsalsoneglectsthemental,internalprocesses/
relationsoflivingorganisms,whichdifferentlycontrolaspectsoftheirexternalenvironments.19If
systems were completely open to their surroundings, they would scatter in them to become
unrecognisable,sotheymusthaveinternalstructurestomaintaintheirunity.Tosolvethisproblem,
Luhman(1991)hastransferredMaturanaandVarela’s(1980)conceptofautopoiesis20fromliving
beingsinlegalsystems;theyareautopoieticwhentheyself-determinetheiroperationsvis-a-visthe
environmentasadatasource.Systemsare“cognitively-open”(toinputs),but“operationally-closed”
(thecommunicationandadministrationofmeaningaredefined in the system’s language).21The
informationdoesnotenter in thesystemper se fromthe“outside”−it is internallyconstructed
concerningthesystem’scriteriathatare“throwninrealityasfishinghooks”(hypotheses)andrecognise
data as information through the system’s structure (input/output is replacedwith thenon-causal
structuralcoupling)ifthelatterisappropriatetoaspecificnatureoftheinformation.Anindividual
isalsothesystem,composedasapartofevenlargersystems(afamily,community,society).Itseems
thatalsothechallengeofsignscorrespondstothesystem’sinternalstructure.Thiswillbenamed
thechallengeoftheinternalconstructionofmeaning.

A Challenge of Collective Reasoning
Alongthisintegratingsystemicmoment,individualsarealsoimportantforlegalsystemsduetotheir
data-inputs and information-recognition element (people as systems), because ‘[t]he question of
legalityisorisnotpickedupintherecursivenetworkoflegalcommunication’(Luhmann,1991,p.
1428).ForFriedman‘legalismisrule-following…Theinterestingsociologicalquestionsare,whatare
therules,howtheyaremade,andofwhatdoes“following”consist?Whenwespeakoflegalismwe
aredescribing,ratherroughly,atypeofreasoning’(1966,p.148).Adiscussiononrulescanbegin
withHart,forwhom‘[t]heuseofunstatedrulesofrecognition[therulebywhichanymemberof
societycandiscoverwhattheprimaryrulesofthesocietyare],bycourtsandothers,inidentifying
particularrulesofthesystemischaracteristicoftheinternalpointofview’(1994,p.102)andthus
when‘thequestionisraisedwhethersomesuggestedruleislegallyvalid,wemust…useacriterion
ofvalidityprovidedbysomeotherrule’(1994,p.107).Arulepersecannotprovidecriteriafor
theassessmentofitslegalvalidity,butthelatterisalwaysframedincriteriaorcategories.Some
claimthesecriteriaareprimarilyboundupwithimages,labelsorreasontheyevokeinacognitive
sphere,22butherethereasonis“bounded”(Simon,1983,1955),andforcrowdsnotfullyapplied.23
Althoughpeoplethinkonreasonmainlyinstrumentally(whatmeanscanbeusedtoachievegoals),
alreadyWeberdividedreasoningoninstrumentalrationalityandvaluerationality.24Also,Habermas
divided(1972)rationalityintoa)technical(material,instrumentalorworking);b)practical(socialor
communicative),andc)emancipatory(personal,self-reflection).Atthreeversions(ofrationality)there



International Journal of Public Administration in the Digital Age
Volume 7 • Issue 2 • April-June 2020

61

arealreadytencombinationsbetweenthem,sowhenpeoplecommunicatefromdifferentstandpoints
toreachadecisionthelatterdependsondifferentpersonalex-anteperspectivesandex-postactions.
ForHabermas,rationalityconsistsnotsomuchinthepossessionofparticularknowledge,butratherin
‘howspeakingandactingsubjectsacquireanduseknowledge’(1985,p.11),because−inLuhman’s
way−‘positivelawcannolongerderiveitslegitimacyfromahigher-rankingmorallawbutonly
fromaprocedureofpresumptivelyrationalopinionandwillformation’(Habermas,1996,p.457).For
Durkheimreasonisthefundamentalcategoriestakentogether,butnotashowanindividualthinks,
butas‘collectiverepresentations...[that]translatestatesofthecollectivity.Theydependuponhowthe
collectivityisorganized,uponitsmorphology,itsreligious,moral,andeconomicinstitutions,andso
on’(1995,p.15).Heknewsocietyismorethanthesumofitsparts.25Itseemsrulesaremorefully
understoodundera(collective)procedureinwhichtheyareframed,andinwhichtheyareexecuted.
Rationality(inthelaw)reflectsideasandactionsinspecificcontexts,butthisdoesnottellushowit
isestablishedassuchincollectiveopinions.Thiswillbenamedthechallengeofcollectivereasoning.

A Challenge of Emergence
Thechallengesoftheinternalconstructionofmeaningandreasoningareconnectedwithideasthat
emergeex nihilo;aninsightintothesecomplexinteractionsdifferenttoone-waycause-effectrelations
cangive the theoryofcomplexadaptive systemswith its conceptofemergence: ‘[a]nemergent
property isaglobalbehaviourorstructurewhichappears through interactionsofacollectionof
elements,withnoglobalcontrollerresponsibleforthebehaviourororganizationoftheseelements.
Theideaofemergenceisthatitisnotreducibletothepropertiesoftheelements’(Feltzetal.,2006,
p.241).Allisnotonlymorethanthesumofitsparts,butwhatisorcouldbe“all”cannotbeknown
inadvance;itemergesex-postonlythroughinteractions(orderandcomplexitycanbebottom-up
occurrences).Afurthercharacteristicofemergentpropertyisits‘complexbehaviour[thatemerges]
from simple rules. Those rules imply general regularities, but the working out of an individual
caseexhibitsspecialregularitiesbesides’(Gell-Mann,2002,p.313).Connectedpartsexhibitnew
results,absentinanindividualpart.Asinformationcanalsobeseenasthesystem’spartthereis
alsonew(emergent)knowledgehiddeninmultipleinformationtakentogetherintheircombinations.
Traditionalregulatorythinkingdisregardsthisfact−newknowledgeemergesalsoaftertheindividual
orcollectivegeneralruleswereenacted.Innon-linearsystems,aresult“emerges”asasomething
morethanthesumoftheindividualparts(thus,whenlisteningtwofavouritesongs,wedonothave
twopleasures)(Strogatz,2014).Findingsonanewandindependentlyoccurring“emergence”that
arisesfromtheinteractionofpartsputthepublicaccountabilityandintegrityofstateagenciesand
publicservantsinanewlight:theclassicalassertionofaccountabilityispossiblewhenconsequences
canbeattributedtospecificactionsofanauthorityoranindividual,whilearesultinthecomplex,
nonlinearandadaptivesystemsisalways(atleastslightly)differentthanplanned.Responsibilitycan
beheredemandedonlywhenauthorityfailstobuildasystemthatindicatesacourseofevents.This
willbecalledthechallengeofemergence.

A Challenge of Considering Minority Votes Proportionally With Majoritarian Votes
Whereaspeopleoftenquestionanindividualdecision,buttheydolesssoforelections/nominations.A
decision-makingprocessisusuallytakenasdemocraticifitinvolvessomesortofavote(oraverbal
agreement).Therighttovoteisplacedintheheartofdemocraticlegalsystems;combinedwithother
politicalfreedoms(ofassembly,ofpress,etc.)itseemsitensuresallthatisneededfordemocratic
life,buttheex-postconflictsafterelections/votingdemonstratetheinabilityofpresentmajoritarian
votingtoresolveconflicts.Therighttovoteisonlyanex-antecondition;thereshouldbealsothe
ex-postdeterminationofthecollective,commonwill.Howcanthefamousmedievallegalmaxim,
quod omnes tangit ab omnibus approbari debet(whatisamatterofallmustallapproveit)−thathas
establishedtherightofanelectoralbodytodecideonimportantmatters−beputonahigherlevel,
notofconsensus(asthelatterismanytimesimpossibletoachieveduetovarietyofreasons),butof
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itsaggregate proximity?Howcanbinaryvotingbecomparedwithcomplexcharacteristicsofpublic
disputes,26whyalmostallsocialresearchisnotconductedbasedonmajorityvotes,orhowcanthe
integratedandlifelongtrainingandeducation,innovations,cooperation,all-inclusivesocietyand
othernetwork-basedactivitiesbebasedonbinaryvotingwhichisusedinpolitics/law?

Thebinary(yes-no)majoritarianvotingprocurewasquestionedthemostinBorda’svotingmethod,27
inwhichthelikelihoodthatpeoplewillbeabletoinfluencetheoutcomeisincreasedwhentheyexpress
morethanonepreference.Astherearerarelyunanimousdecisions,alsothemajoritarianonescan
hardlyturnpracticalrealityintotheirfavour.For51%accepteddecisionthereare49%ofpeoplewho
areagainstit.Theopposingpartywilldoeverythingtounderminethemajoritarianone.Realityisnot
only51%:itis51%+49%,andeveninthisrelationtherearevotesi)thatimplementthedecision,ii)
thatwerefor,buttheyreallydidnotmeanit,iii)votedagainst,butagreewithit,andiv)votedagainst.
Thesimplemajorityrulecanproduceatyrannicaloutcome,votocracyormobocracy(Chirimambowa,
2016;Karvonen,2004;Lagerspetz,2015).Thefailureofthis“ready-to-go”testdoesnotprovidea
solutionforthetraditionalproblemofunequalintensities.Anillustrativepresentationcanbehelpful.

The“NO>49,9%”ofpeoplefromFigure2isnotreflectedinthedecision.Thispartisformally
as0%involuntarilysubsumedunderthemajorityrule.Thetraditionalmajorityvotingdisregards
thisalmostequalpartandcouldbeinthe21stcenturyseenalsoastheundemocraticstance.28How
democracycanthusbereconceptualisedbeyondsheernumbersorvotocracy?Deliberationis,onthe
otherhand,time-consuming,andmoretimesleadstogrouppolarization(Sunstein,2019,2011)than
towardsunanimity,whilemajorityruleismoretime-efficient,butitcannotsolve/incorporateopposing
opinions−itallowsonlyachoiceofthepre-determinedandmajorityoptions.Intherelationbetween
natureandthepeoplethefirstalwayswins,evenattheexpenseofthepeoplewhovoted/agreedwitha
decision(ifdecision-makersdonotrespectnaturallaws).Inthenon-linearsystems(society,law)the
sumisalwaysmorethanitsparts,and“winnernevertakesall”.Thiswillbenamedthechallengeof
consideringminorityvotesproportionallywithmajoritarianvotes.Theabove-mentionedchallenges
questiontheclassicalelementsofdecision-makingbythedifferentlyunderstoodinputsthatnon-stop
change,combineandemergeatdifferentspotsandlevels.Thesechallengesneedappropriatemethods
toaddressthem,andthisisafocusofthenextsection.

STRUCTURAL CoUPLING oF REGULAToRy 
ELEMENTS AND REALITy CHALLENGES

Topresentsynergiesbetweenthepresentedbasicelementsofsystemiclegaldecision-making(inthe
secondsection)andtheirchallengesinthecomplexenvironment(inthethirdsection),thenotion
ofstructuralcouplingisusedastheupgradingapproachthatdoesnottrytoresolvethementioned

Figure 2. Decision-system as spoils
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challengeswithintheclassicallegaldecisionsbutgivesnewperspectives(therelations,cooperation,
publicinterestastheinterestofthepublic,publicandopencommunicationinamulti-layereddialogue
interactionandstochasticupdateofpolicies)toregulators.Theycouldusethebelow-givenperspectives
(ascouplings–putin italics)atregulation.‘Couplingarisesasaresultofthemutualmodifications,
thatinteractingunitiesundergointhecourseoftheirinteractionswithoutlossofidentity’(Maturana
andVarela,1980,p.107).Couplingreflectsthecomplementarityofdifferentorganismsthatcan
emergewhentheyoperateinterdependentlyoveraprolongedperiod(e.g.symbiosisbetweenahorse
anditsrider,antsandplants).Inthismanner,thesynthesisdoesnot change interactions between parts 
into static solutions.Duetothelawofpermutation,alreadytwosolutionshavefourcombinations
(2n)etc.Whenrelationsamongpartsarethesame,resultsarealsothesame.Afocusshouldthusbe
givenontherecordofdifferentrelationsandwiththisconnecteddifferentcontentofthesystem’s
mainintentanditsresults.Hence-be attentive to relations (and their combinations).

De facto cooperationbetweenthestateanditscitizensand/orpublicparticipationissine qua 
nonfordifferentgeneraldecision-making.Nostatehassuchregulatorycapacitythattheclassical
hierarchicalcommandandcontrolwouldsufficeforallproblems.Thishasgivenrisetothenew
academicideasofgovernancebytheregulatorystate(Majone,1997),post-regulatorystate(Scott,
2004),wheretheexerciseofpowerisdividedamongawiderangeofindependentagenciesandlater
amongnon-stateandsupranationalactors,to“regulatorycapitalism”(Levi-Faur,2005),toresponsive
 withenforcementpyramid(AyresandBraithwaite,1995),whereresponsivenessshouldbeenabled
inasocietywithastrongstate,marketsandstrongcivilsociety.Theseideasarecloselyconnected
with“decenteredstate”(Black,2001)thathasmovedfromtheoldwelfarestatethroughtheregulatory
statetothenew“enablingstate”(Gilbert,2005),wherecommandandcontrolapplyacrossallsocial
andeconomiclife.‘The“new”in“newregulatorystate”signifiesnewwaysof .Theseideas
emphasiseactivecivilsociety,whichcanbeenabledbythestate;thelattershoulddevelopasystem
inwhichthepeoplecouldgivetheirvoices.

Public Interest is the Interest of the Public
Althoughthestatementis“notnew”atfirstsight,itcarriesadeepertruth.Itistheinterestdetermined
notbyregulators,butbythepublicthatdoesnotcooperateconventionallythroughpublicparticipation
(whichcannotsolvethementionedproblemofunequal intensities),butascollectiveintelligence
(CI)asthecapacityofahumancommunitytoevolvetowardproblem-solvingonahigherlevelthat
integratescollaborationandinnovation(Por,1996).CIisthegeneralabilityofthegrouptoperform
awidevarietyoftasks(Woolleyetal.,2010)thatcan–ifusedappropriately(whichwillbestatedin
thefollowingpartsofthistext)–givethemostunbiasedandlegitimateresultsthatblowinformation
asymmetryinitscore.Thetechnocraticimplementationofpoliciesstilldominates,sopoliticsand
ethicsarenottherealpartoftheregulatorygovernanceparadigm(NakamuraandChurch,2003).Due
tothedemocraticdeficitoftheunelectedpublicservantsandtheirregulatorypowersthatembarkon
people’srights,itseemsthelegitimacygapisspreadingintheframeofrisingtechnology,complex
environmentand(global)problems.

Public and open Communication in a Multi-Layered Dialogue Interaction
Thefreedomofexpressionisrelatedwiththefreedomtoaccessthepublicinformationinaformof
dialogue,whichcouldbeexplainedasapartoftheRomangoddessDia,asthesymboloflightand
withthatoffertility,andasthepartoflogos,reason.Theefficiencyofthedialoguewasconfirmed
bytheCoaesetheorem:29legalrulesaremoreefficientwhenpeoplecooperateand/orbargainwith
eachother;bythisway,theywillachievehigherefficiencyregardlessoflegalrights.Consistentwith
thetheoryofgames(Axelrod,1984),theonlyconversationbetweenthestateanditscitizenscan
ensurebetternessandefficiencyinthelongrunforthecommonbenefit.Thereisaneedtoestablish
awayofcommunicationandtransparentrelationsbetweenofficialsandstakeholders.Reasonsfor
thesuccessofmassivedataacquisitionandopinionsarestillbeinginvestigated,butitseemsthekey
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elementisthemixoftrueandwronganswers,whicharemutuallyexclusive,sothereremainonly
correctones(O’Reilly,2010).Intherightcircumstances,groupsareintelligentandoftensmarter
thanthesmartestpeople.It isnotnecessaryforgroupstobedominatedbyextremelyintelligent
people, to be intelligent. A common and diverse collection of data can avoid the problems of
cognition,coordinationandcooperationiftheconditionsofdiversity,independenceanddemocratic
decentralizationareestablished.Oneshouldnotoverlookthelongknown,butstillpartiallyoverlooked
thefactthatgroupsofindividualsgivestatisticallymorereliablepredictionsthantheknowledgeof
individualexpertscanprovide.Theideaisbasedonascientificallyvalidatedidea(Dawes,1979;
Meehl,2013;Page,2008;Surowiecki,2005)ofcrowdsourcingthatisbecomingmorefeasibledue
tothepotentialofinformationcommunicationtechnologies(ICT).Rulesand/ormodesofoperation
canbebetteracceptedwhencreatedbytherepresentativesamplingofdataandstatisticalmethods
forthepredictionofevents.Withtheadvancementofcomputationalpower,ITcanbehelpfulhere
forpowerfuldetailedanalysis.Theconceptofdatawarehousecouldbehelpfulduetothepossession
ofalargeamountofexternalandinternalinformationbyorganisations;theirchallengeishowto
determinedataqualityanduseitformanagementand/ordecision-making.Suchdatacouldbeused
forreal-timeinformationseenoninteractivedashboards,reporting,predictiveanalytics,andasinputs
formanagerialdecision-making.

Stochastic Update of Policies
In the information-richworldof informationoversupply,attention,not information is the scarce
good(Simon,1996).Attentionpresentedasthesystem’sarrangementofpartscollectsinformation
infocusandrecognisesitassuch.Ifthingsandeventscannotbepredicted,theycanbesystematically
monitored(eveninthecaseofstochasticdata),anddifferentdecisionsappliedatdifferentthresholds.
Decisionscanthusbemadebasedonstochasticindicatorstohavethemostimpartialandindependent
decision(attentionisheregiventounwantedthresholds).JonesandBaumgartnerproposesuchuse
ofstochastic,notattention-drivenupdatingofpolicies:inpolitics,agoodstartingpointistoaskhow
policymakersattendtoandprioritizeinformation.Thetrickisinthecombining…Combiningmessages
meansbothgettingthesourcesrightandgettingtheweightsright…Ifafewindicators[insteadof
asingleone]aresimultaneouslymonitored,theresultisanormaldistributionofinformation.The
bestway[toprioritiseinformationfrommanysources]wouldbetoweighttheinformationstreams
byimportanceandaddthemtomakeanindex…Ifdecision-makersactonthe“news,”ratherthana
basketofindicators,theywillproduceadistributionofoutcomesthatisnotnormal.Attention-driven
choiceguaranteesnonnormaldistributionsofpolicyoutputs(2005,pp.330–336).

A resultof structural couplingbetween the regulatoryandenvironmental challengescanbe
presentedasvisareality(Figure3);theword“visa”isusedastheacronymfortheincludedvalues,
interests,skills,andacceptability,reflectedinadecision-makingmodel(basedonthedetermination
andcoordinationoffacts/evidencebetweenthepublicinstitutionsandthepeople)thatoperatesas
atransparentdigitalplatform.Itisbasedontheinclusionofstakeholdersthatcan(mainlythrough
mutualcancellingofdifferentopinions)putaside thepotentialcapture,corruption,rent-seeking,
utility-orbudget-maximising,unresponsiveness,carelessnessandnegligenceofpublicinstitutions
andsimilarconditions.Byusingthevisaapproachcollectiveintelligencedecisionsarebasedon
thepermanentmonitoringsystemoftheenvironment,futurehypotheticalscenariosbasedontheir
thresholds,flexiblepublicinputsandtransparentresultbasedonaveraging.

Giventhesynthesisamongelementsandchallenges“reality”canbesystemicallyestablished
whenrelationsamongtheinstitutionalizedpatternsofbehaviourcanbemonitoredand changed.Such
(regulatory)systemsareflexible(responsivetochange)andthuscomplex(consistingofverticaland
horizontalparts),autonomous(independentofmajororminorexternalinfluences),andaconsistent
(coherenceofpartstowardsacommongoal)setofinformation,itsacquisitionandadministrationto
achieve(basedonitsspecificallyestablishedstateofaffairs)finalpurposesbasedonthecollectively
predeterminedandtransparentthresholdsandstochasticcriteria.Thisvisarealityispresentinamodel
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thatrepresentsbasichumanelementsputonacollectivelevel,thatcanbereflectedwiththehelpof
IT.Thelattercanbebasedonpeoples’inputs,advanceourknowledgeontheextensiveknowledge
ofcorrelationsandpatterns(whichareinvisibleorevenirrelevanttohumandecision-makers)that
enablebetterdecisionsthananindividualhumancould.

CoLLECTIVE DECISIoN-MAKING – CoLLECTIVE INTELLIGENCE

Thementionedsynergiesintheformofnewguidancefromtheprevioussectionarepresentand/or
reflectedinaspecial,emergentpropertyfromthesynergiesamongdata/information,software/IT
hardwareandpeople/experts,i.e.incollectiveintelligence.WhenCharlesDarwinhadstudiedAdam
Smith(Ridley,2017)hecouldfindSmith’sideaofaninvisiblehand,thattheindividual’sself-interest
maybenefitsocietymorethandirectactionsintendedtobenefitsociety.Fromtheinstitutionalpoint
ofview,self-interestcouldnotbeatoddswiththegreatergoodifamodelofcollectivedecision-
making(CDM)isorganisedinawaythatexhibitsthepublicinterestattheend.TalcottParsonsused
evolutionaryprinciplesintheideathatsocialsystemsmayevolvetoastateinwhichtheycanbetter
dealwithenvironmentalpressures,wheretheycanimproveadaptiveability(Parsons,1991),andwhere
theyfurtherbasedonoccupationaldifferentiationcausetheemergenceofspecializedorganizations
with“legitimateauthority”underasystemofnormativeorder:‘[f]orcollectiveactioninpursuitof
suchgoalstobeeffective,therenaturallyhastobetheintegrationofthesystemconcerningtheir
acceptanceandconcerningthedistributionofresponsibilitiesandburdenswhichitentails;thisisthe
“consent”aspectofpoliticalorganization’(Parsons,1985,p.182).Apoliticalorganizationandsome
formofCDMarethesinequanonforanation’ssovereignty.Evolutionleadstothedevelopmentof
structuresthatcancontroltheirmetabolicandbehaviouralprocesseswithinothersimilarstructures
basedonhierarchy.ForParsons(1985)thefunctionsofanysystemofaction(pattern-maintenance,

Figure 3. Visa rationality/reality
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integration,goal-attainment,andadaptation)arethelinkbetweenthestructuralandthedynamic
aspectsofthesystem.

CDMwaspresentalreadyinPlato’sProtagoras,whereSocratesandProtagorasatthedebate’s
endexchangetheirdebator’spositions:thatallvirtueisknowledge,anditcanthusbetaught,andthat
allvirtuesareoneinsteadofmany.Alongwiththeexpertsandgroupofpeople(publicassemblies)
whohavethefreedomofspeech(gr.isegoria)aboutwhichtheydebated,therearealsootherways
to“constructreality”throughthecommittees,groupsofexperts,anindividualthatbuildsdiversity
intohisdecisions(byusingBayestheoremorBayesnets,aMarkovchainorotherstochasticmodels)
andthewisdomofcrowds(WoC-theaggregationofindependent,individualopinionswithnosocial
influence,wherediversityismorerelevantthanaccuracy;aresultisbasedonSmith’sinvisiblehand).
Numbersfrom1to6inFigure4showtheprobablechronologicalorderofrealities’origins.

Amodelofdecision-makingishenceneededthatwouldemphasizeconsensus-buildingtools
overthe“winner-takes-all”dynamicofmajoritariandecision-making.Init,tightbutindependent
relationsamongcitizensanddecision-makersshouldbepresent.Regardlessofamajoritariandecision,
aminoritywillprobablydoeverythinginitspowertoundermineanaccepteddecision,andatleastfor
themostimportantcasestheclassicallegaltheoryprovidestwosolutions:thereshouldbeestablisheda
highermajority,ornegotiationshouldtakeplace.Butthereisalsoathirdoption,herenamedassynomy
(fromsyn,‘together’andnomos,‘laws’)and/orthewisdomofcollectivedecision-making.Thiskind
ofcollectivedecision-makingdoesnotdisregardanopposingpart:ittriestoproportionately(upto
obtained%)includethelatterinadecision.BasedonFigure4itcanbeinferredthevisaapproachis
builtinCDM.AmodelofCDMshouldbeableto:processdataobtainedfromtherealworld(based
on[stochastic]indicators);allowmeasurementsthatuncoverpatternsbetweeninteractions;enable
differentandindependentinputvaluesandfollowhowpatternschange;makepredictablescenarios
basedontheaggregationofdata(people’sopinions)andvariousalgorithms.Decision-makershave
overlookedalong-knownbutstillsomewhatneglectedthefactthatagroupofindividualscanmake
statisticallymorereliablepredictionsthancouldbedonebyindividualexperts.Theideaisbased
onthescientificallyvalidatedideaofateamsource(Dawes,1979;Galton,1907;GroveandMeehl,
1996;Meehl,2013;Page,2008;Woolleyetal.,2010)thatismoreandmoreplausiblebecauseof
thepotentialtouseICT.Theemphasisisonthecitizens’knowledgewho,togetherwithauthorities’
patternpolicies.Undertherightcircumstances,groupsaremoreintelligentthanindividuals.Already
forRousseaudemocracycanonlybedirect,30butitislessknownhespokealsoaboutthe“extrapolated
democracy”,31similarly,asAristotledidaboutthevirtueofcharacter.32Whilebothtalkaboutopposites
thatcanceloutoneanother,33Aristotlespecificallymentionedintheprinciplethatthemultitudeis
supremethanthefewbest,forwheretherearemany,eachindividual,itmaybeargued,hassome
portionofvirtueandwisdom,andwhentheyhavecometogether,justasthemultitudebecomesa
singlemanwithmanyfeetandmanyhandsandmanysenses,soalsoitbecomesonepersonalityas

Figure 4. Social constructions of reality
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regardsthemoralandintellectualfaculties.Thisiswhythegeneralpublicisabetterjudgeoftheworks
ofmusicandthoseofthepoetsbecausedifferentmencanjudgeadifferentpartoftheperformance,
andallofthemallofit(Aristotle,1998,p.1281b).

Thereasonisstillbeinginvestigated,butthekeyseemstobethis:inamixofrightandwrong
answers, thewrongonestendtocanceleachotherout, leavingtherightones(O’Reilly,2010).34
Pageenumeratesfourproceduralconditionsunderwhichgroupsolverscanoutperformindividual
professionals,35 who as a group are usually no superior to ordinary people. Each of individual
predictionscontainsbitsoftruthmixedwithvariouserrors;thebitsoftruthadduptoalargertruth
(akastandingontheshouldersofgiants),whereaserrorscanceleachotherbynegativecorrelation.
Themorediverseopinionsarerepresented,themorecomplementarybitsoftruthcanbecombined.
Forthisreason(andtheabove-presentedchallengeonmajoritarianvoting),thepresentrepresentative
democracyasoneversionofCDMisinsufficient.If inputsarethusvariouscitizens’voicesthat
areallconsidered,thereisaCDMbasedoncollectivewisdomorcollectiveintelligence(Brabham,
2013;Briskinetal.,2009;LandemoreandElster,2012;Surowiecki,2005;Tovey,2008).Thelatter
insearchforoptimaldecisionsinvolvesthegreatnumberofpeople,patterns,network,connections
and diversity (instead of singular decision−makers, deliberation, division, disconnection and
sameness).Thepowerofcollectivewisdom“kicksin”becausebrainsfacelimitstoprocessingpower
(MaroisandIvanoff,2005)andbecauseitcanhelpdecision-makerssystemically–throughmutual
cancelling–removetheshorthandandotherbehaviouralbiases(Ariely,2008;Kahneman,2013).
Inthepresenttime,theknowledge,ideasandopinionscouldbesynonymouswithpower,iftheyare
e-collected,ifasystem-thinkingapproachisestablished,andusedtogeneratethepublicopinionas
totheaggregationofpeople’sinputs,outputs,formulasandfeedbacksthatshowtheworldthrough
them.Thesepredispositionsarebasedonself-organisationasoneofthebasicelementsofcomplex
adaptivesystemsforwhichwasestablishedthetendencytoevolvetowardsastateofequilibrium
(Ashby,1960;Foester,1960;GershensonandHeylighen,2003);thisisanotherreasonagainstthe
majorityrulethatisinsufficienttoaddressandincludeawholecommunityinafinaldecision.Figure
5presentsthis,i.e.itaddstotheFigure5alsothestatisticalequationsandIT.

For Surowiecki (2005) collective intelligence should avoid the problems of cognition,
coordination,andcooperationandestablishtheconditionsofdiversity,independence,andaparticular

Figure 5. Widom of crowds based on ICT
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kindofdecentralizationthatarenecessaryforthecrowdtobewise.Woolleyetal.haveintwostudies
with699people,workingingroups,foundevidenceofacollectiveintelligencefactorthatdoesnot
correlatewith theaverageormaximum individual intelligenceofgroupmembers,butwith ‘the
averagesocialsensitivityofgroupmembers,theequalityindistributionofconversationalturn-taking,
andtheproportionoffemalesinthegroup’(2010,p.686).Diversityissecuredwhenconsensusis
“offthetable”,whenpersons’independentandimpartialinferences,estimatesoractionscorrelate.
Diversityandindependentopinionsmixedcangivebetterresultsthansolelycrowdsourcingas‘the
coordinationofinformationviathetelephone,aswellasslightlylessadvancedtechnologythatcan
stillgatherinformationfromthecrowdwidelyandeffectivelythroughinformationtechnology’(Clark
etal.,2016,p.57).Owingtothelawoflargenumberslogictheaverageofresultsshouldbeclose
totheexpectedvalueand/orishigherthanthescoresofindividualmembers.Complex,thelifelike
behaviourisaresultofsimplerulesunfoldingfromthebottomup,likelifeitself.Nowadays,collective
intelligencecanbesupportedbyinformationtechnologies(IT)thatstore,manipulate,distributeor
create an information based on communication, data management and management information
systems.OneofthemostobviouswaysITcanhelp‘isbyhelpinggroupsrememberandsharethe
lessonsthatindividualshavelearnedseparately’(Malone,2018,p.233).Thedispersionofsimple
andeasy-to-usetechnologiesthatenablepeopletointeractanddesignweb-basedapplicationswithno
orsmallprogrammingabilitiescanleadtomassive,previouslyunknownquantitiesofpublicly-made
content.Amongtheusualwaysofreachingcollectivedecisionsisthecharrette,focusgroups,future
search,theSamoacircleortheDelphimethod,whileonIT-basedwaysarethepredictionmarkets(e.g.
theUniversityofIowa’sIowaElectronicMarkets,theHollywoodStockExchange,FantasyScotus)
supportedwiththevariousdecision-makingsoftwarebasedoncollaborativedecision-making,big
dataandmachinelearning(e.g.DecisionLens,LexPredict,Foldit,ClimateCoLab).

CoNCLUSIoN

Dataneverspeakforthemselves−theyaresociallyinflectedandusedaccordingtodifferentversions
ofreality.Organizationsandtheirdecisionsarestructuredbytheinformationtheypayattentiontoas
wellasbyformalrolesandreportingrelationships.Thereisthusaplacealsofordifferentmodelsof
decision-makingamongwhichCDMcouldbeanappropriateapproachtodealwiththemoreandmore
complexanddynamicenvironment.Achallengeforthemoderndecision-makersof21stcenturyisto
findelementsthatcouldnotonlylegitimisetheclassicaleffectivenessandefficiencyofregulators
butthelatter’sservice-mindfulness,transparencyandresponsivenesstothepeople’sneeds.Their
needsarealwaysestablishedthroughsomemodelofreality.Identifyingorganizationalfactsthatare
criticaltomakingimportantdecisionsrequiressystematicpracticestoovercomeboththedecision
maker’scognitivelimitsandtheunreliabilityofinformation.Theprevailingclassicapproachofone
decision-makerfromtheindustrialeracouldbechangedinthepowerofmanytorenewciviclifeand
democracy.Thereisapossibilitythatpatternsinamodelusedaremerelyrandomfluctuations.The
“small-numbers”approachismorelikelytoreflectrandomsuccess.Scientificevidencecapitalizeson
thepredictabilityofaverageddatabygatheringmanyobservations:ifaggregationhasanempirical
plausibilityof“random”orsymmetricaldistributionoferrorsonbothsides,restricteddomain(not
allpreferencesareincludedincaseofapproval/pluralityvoting),andsignals/votesare(moreorless)
independent,thenwecouldnotsee“amiracleofmajority,butofaveraging”(itcanbeseenasa
specialmechanicalformofnegotiation).Independentparticipationbasedoncollectiveintelligence
candiminishthepressureofinterestgroups,lobbyingorofotherinformalinfluences,anditcan
alsostrivetowardsthebetteralignmentofallinterests.Experience,age,wisdom,zeal,prudenceand
discretioncanbeconnectedwiththedutytogivereasonsdifferently,i.e.throughcollectiveintelligence.
Letitbeenoughwisdomtotryit.ITcanbehelpfulheretotestvisarealitytowardsnewhorizons.
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ENDNoTES

1 Itisverymuchinthespiritofculturaltheorytotreattheinstitutionsthemselvesasthemonitorswhich
determinewhatisgoingtocountasinformation…theproperwaytoorganizeaprogrammeofstudying
riskistostartwithstudyinginstitutionaldesign(Douglas,1994,p.19).

2 AmongotherthingsstrongerregulatorygovernancefortheOECDwillrequireevidence-basedimpact
assessmentstopromoteeffectiveregulationinsupportofpolicycoherence;moreattentiontothevoice
ofuserswhoneedtobepartofthepolicyprocess;arenewedemphasisonconsultation,communication,
co-operationandcollaborationacrossalllevelsofgovernment;reviewingtheroleofregulatoryagencies
andthebalancebetweenprivateandpublicresponsibilitiesforregulation,tosecureaccountabilityand
avoidcapture;andtoolstoevaluateandmeasureperformanceandprogressandtocommunicatethecosts
andbenefitsofreform(2011,p.15).Theevidence-basedmanagementisthesystematic,evidence-informed
practicethatincorporatesscientificknowledgeinthecontentandprocessofmakingdecisions.

3 Theword‘professionalism’itself(lat.pro,‘forth’andfateri,‘confess’,i.e.toannounceabelief)callsfor
publicstatementsonwhattodo–butofficials(asmostpeopleadpersonam)mostlydonotknowwhat
todoininthefuture.

4 Thereisadifferencebetweentransparencyandvisibility:theapproachtakenhereisbasedonvisiblesigns
thatcanbeseenonlyattheendofdecision-making;citizens’opinionsarenottransparentperse:thefirst
mustexpressthem,while(collective)decisionsarebasedonaggregationandextraction,soindividual
decisionsareherenottransparentperse.

5 System(gr.systēma,“anarrangement”,fromsynistanai tocombine,fromsyn-“together”+histanai
“causetostand”(Merriam-Webster,2017b))isanassemblageoracombinationofcorrelatedthingsor
partsformingacomplexorunitarywhole.‘Asystemisaninterconnectedsetofelementsthatiscoherently
organizedinawaythatachievessomething…asystemmustconsistofthreekindsofthings:elements,
interconnections,andafunctionorpurpose’(Meadows,2008,p.12).Asystemmeansagroupingof
partsthatoperatetogetherforacommonpurpose(Forrester,1968,p.1).Systemsareseenasfeedback
processeshavingaspecificandorderlystructure.

6 The traps of non-systems thinking lie in two simple dimensions; firstly avoiding the inevitable
interconnectivitybetweenvariables–thetrapofreductionism,andsecondly,workingonthebasisofa
singleunquestioningperspective–thetrapofdogmatism(ReynoldsandHolwell,2010,p.6).

7 Like‘gettingitright,beingcustomer-focused,beingopenandaccountable,actingfairlyandproportionately,
puttingthingsright,seekingcontinuousimprovement’(ParliamentaryandHealthServiceOmbudsman,
2017)or‘maintainaccurate,comprehensiveandaccessiblerecords,placeadequatecontrolsontheexercise
ofcoercivepowers,activelymanageunresolvedanddifficultcases,heedthelimitationsofinformation
technologysystems,guardagainsterroneousassumptions,controladministrativedrift,removeobstacles
toprudentinformationexchangewithotheragenciesandbodies,promoteeffectivecommunicationin
yourownagency,managecomplexityindecisionmaking,checkforwarningsignsofbiggerproblems’
(CommonwealthOmbudsman,2017).

8 Regulationishereunderstoodasthe‘diversesetofinstrumentsbywhichgovernmentssetrequirements
onenterprisesandcitizens.Regulationsincludelaws,formalandinformalordersandsubordinaterules
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issuedbyalllevelsofgovernment,andrulesissuedbynon-governmentalorself-regulatorybodiesto
whichgovernmentshavedelegatedregulatorypowers’(OECD,2012,p.25),oras‘thetotalityofall
mechanismsofsocialprotectionandcontrol(JordanaandLevi-Faur,2004,p.3).

9 Ordinarypeoplearecapableofreasoningdependablyaboutpoliticalissuesbytheuseofjudgmental
heuristics, even if they have only a limited knowledge of politics and specific issues...both the well
educatedandthelesseducateduseheuristicsinpoliticalreasoning,butthatthewelleducatedtendto
employdifferentheuristicsandtakeintoaccountmorefactorsintheirconsiderationofissues(Sniderman
etal.,1993).

10 Article296TFEUdemandsthatlegalactsshallstatethereasonsonwhichtheyarebasedandshallrefer
toanyproposals,initiatives,recommendations,requestsoropinionsrequiredbytheTreaties.ThisArticle
imposesaduty togive reasonsnotonly foradministrativedecisions,andnotonly forall legislative,
delegatedandimplementingactsbutalsofornon-legal,informalacts.‘Thisis[still]noteworthysince
manynationallegalsystemsdonotimposeanobligationtofurnishreasonsforlegislativeacts,ordoso
onlyinlimitedcircumstances’(Fuller,1969,p.97).

11 ToFriedman‘thequestionwhetheratheoryisrealistic“enough”canbesettledonlybyseeingwhether
ityieldspredictionsthataregoodenoughforthepurposeathandorthatarebetterthanpredictionsfrom
alternativetheories’(1953,p.41).

12 Fuller’sinternalmoralityoflawconsistsoftheeightformalprinciples(1.Generality;2.Publicity;3.
Prospectivity;4.Intelligibility;5.Consistency;6.Practicability;7.Stability;and8.Congruence)thatare
as“theextendedproceduralversionofnaturallaw”concernedwithhowasystemofrulesforgoverning
humanconductmustbeconstructedandadministeredifitistobeefficaciousandatthesametimeremain
whatitpurportstobe.

13 In principle, institutionalization may take place in any area of collectively relevant conduct. Sets of
institutionalizationprocessestakeplaceconcurrently.Thereisnoapriorireasonforassumingthatthese
processeswillnecessarily“hangtogether”functionally,letaloneasalogicallyconsistentsystem(Berger
andLuckmann,1991,p.80)

14 Althoughmenusuallydonotknowwhen/whyoneprincipleorvalueshouldbeusedinsteadofanother,they
always−basedonacontextofamatter−givemoreweighttoonevis-à-visanother:‘[w]henprinciples
intersect…onewhomustresolvetheconflicthastotakeintoaccounttherelativeweightofeach’(1978,
pp.24,27).

15 Thebasicdifferenceisbetweentheinstrumentalandvaluerationality:thefirstcorrecterrorsonapath
toitsgoal,whilethesecondcanchangealsoitspresumptions.Argyris’namedtheusualinstrumental
error-and-correctionprocessassingle-looplearning,andanalternativeresponsethatquestionsgoverning
variablesthemselves,asdouble-looplearning:‘double-looplearningisthedetectionandcorrectionof
errorswherethecorrectionrequireschangesnotonlyinactionstrategiesbutalsointhevaluesthatgovern
thetheory-in-use’(Argyris,2006,p.10).

16 AccordingtothesecondparagraphofArticle3ofSlovenianConstitution‘[i]nSloveniapowerisvested
inthepeople.Citizensexercisethispowerdirectlyand[onlyinasecondarysense]throughelections,
consistentwiththeprincipleoftheseparationoflegislative,executive,andjudicialpowers.

17 Article44ofSlovenianConstitution(ParticipationintheManagementofPublicAffairs)statesthat‘every
citizenhastheright,followingthelaw,toparticipateeitherdirectlyorthroughelectedrepresentativesin
themanagementofpublicaffairs’.

18 Formaldemandstolegitimisegeneraldecisions(e.g.[regulatory,social]impactassessment,cost-benefit
orriskanalysis)canbeonlyformal(placebo)labelsoflegitimacy(aPotemkinvillage)thatintheabsence
ofclearlyelaboratedexplanations,enhanceillegitimacy.

19 Ifpeoplewante.g.betterregulationitcannotpersebefoundinreality;thefirstisimagined,andthe
secondisaccommodatedtothisgoal.

20 Aclosednetworkofmolecularproductionsthatrecursivelyproducesthesamenetworkofmolecular
productionsthatproduceditandspecifiesitsboundaries,whileremainingopentotheflowofmatter
throughit,isanautopoieticsystem,andamolecularautopoieticsystemisalivingsystem(Maturana,
2002,p.8).

21 Betweencognitiveandnormativeexpectationseven“facts”thatarerelevantforthelegalsystemarenot
factsforeverybody…theyhavetobecertifiedfacts(Luhmann,1991,p.1430).

22 Tothethinkingsoulimagesserveasiftheywerecontentsofperception(andwhenitassertsordenies
themtobegoodorbaditavoidsorpursuesthem).Thatiswhythesoulneverthinkswithoutanimage
(Aristotle, 2016).An image canbequite independentof its real significance; lawyerswho regulate,
andcitizenswhoabide,shouldbeacknowledgedwithLeBon’spivotalworkoncrowdpsychologythat
warnsagainstthenew“word-labels”foroldimages:‘[w]hencrowdshavecome,astheresultofpolitical
upheavalsorchangesofbelief,toacquireaprofoundantipathyfortheimagesevokedbycertainwords,
thefirstdutyofthetruestatesmanistochangethewordswithout,ofcourse,layinghandsonthethings
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themselves,thelatterbeingtoointimatelyboundupwiththeinheritedconstitutiontobetransformed…
Oneofthemostessentialfunctionsofstatesmenconsists,then,inbaptizingwithpopularor,atanyrate,
indifferentwordsthingsthecrowdcannotendureundertheiroldnames’(Bon,2001,p.64).

23 Theinferiorreasoningofcrowdsisbased,justasisthereasoningofahighorder,ontheassociationof
ideas,butbetweentheideasassociatedbycrowds,thereareonlyapparentbondsofanalogyorsuccession
(Bon,2001,p.33).

24 Socialaction,likeallaction,maybe...(1)instrumentallyrational(Zweckrational),thatis,determinedby
expectationsastothebehaviourofobjectsintheenvironmentandofotherhumanbeings;theseexpectations
areusedas“conditions”or“means”fortheattainmentoftheactor’sownrationallypursuedandcalculated
ends;(2)value-rational(Wertrational),thatis,determinedbyaconsciousbeliefinthevalueforitsown
sakeofsomeethical,aesthetic,religious,orotherformsofbehaviour,independentlyofitsprospectsof
success(Weber,1978,pp.24–25).

25 The representations that express society, therefore, have altogether different content from the purely
individualrepresentations,andonecanbecertaininadvancethattheformeraddssomethingtothelatter
(Durkheim,1995,p.15).

26 Inthecomplexnetworkofinterestsnewpartiesemerge.Therearevaryinglevelsofexpertise,differentforms
ofpower,lackofcontinuingrelationship,differingdecision-makingprocedures,unequalaccountability,
withoutstandardisedprocedures(noformalguidelines,influenceofgovernmentrulesandregulations),
broadrangeofissues(newissuesemerge,theimportanceoftechnicalinformation,stronglyheldvalues)
anddisputes(CarpenterandKennedy,2001).

27 ItislikelythatJean-CharlesdeBordawasthefirsttowatchtheelectionfromthepointofviewofagreeing
onindividualopinions,sothattheendresult-asocialchoice-isclearlylinkedtotheopinion[...]Borda’s
mainideawasinshowing,thattheruleofthemajority[...]isunsatisfactoryasamethodofaggregating
individualopinions[because][...]themajoritysystemgiveseachvoter[only]onevote(Nurmi,2013,pp.
11–12).Inpluraldemocracy,debateshaveshiftedfromabinaryweightingtomoreoptions.Withthree
options,therearealready6possibleviews:ABC,ACB,BAC,BCA,CABinCBA.Withfouroptions,
thereare24options,fivewith120,sixwith720,etc.Multiplechoicevotingcandiminishtheinfluence
ofotherpeopleororganizations(parties)who“voteagainst”or“votefor”.Alreadywithfiveoptionsin
favourishardtoclaimthattheother119possibilitiesarewrong.IntheBordasystem(Emerson,2007),
candidatesarerankedaccordingtovoterpreferencesfromthenumber1(forthefirst-rankedcandidate)on;
inamodifiedBordasystem,thenumberofpointsgiventocandidatesforeachrankingisdeterminedby
thenumberofcandidatesintheelection(thefirstrankedreceivesasmanypointsastherearecandidates).
If,forexample,therearefivecandidates,hewillreceivefivepointseachtimewhenanyvoterputshim
inthefirstplace,fourforthesecondplace,threeforthethird,twoforthefourthandoneforthelast,fifth
place.Iftherearencandidates,theywillreceiven-pointsforthefirstplace,n - 1forthesecond,n - 2for
thethird,etc.Ifavoterdoesnotclassifyallcandidates,hispointsarereducedaccordinglytom,m - 1,
etc.(ifhescorestwooutoffivecandidates,thefirstreceivestwopointsandthesecondone).

28 Inamajoritarianmanner,itwouldbethesameastheclaimthatonewhoprefersafather(50,1%)more
thanmother(49,9%)completelydisregardsthelatter.Butno,s/helovesheralmostequally.Itwouldbea
greatmistaketoregardingthisfact.Whydoweclearlyunderstandthate.g.breadismorethanflour,but
inthedecision-makingwestillbehaveasweateonlyflour?

29 TheCoasetheoremsuggeststhatprivatebargainingiscapableofsolvingpotentialexternalityproblems
where(a)thepropertyrightsareclearlydefined,(b)thenumberofpeopleinvolvedissmall,and(c)
bargainingcostsarenegligible(Coase,1960).

30 Sovereigntycannotberepresentedforthesamereasonthatitcannotbealienated;itconsistsessentiallyin
thegeneralwill,andthewillcannotberepresented;itisitselforitissomethingelse;thereisnomiddle
ground(Rousseau,2002,p.221).

31 Thereisoftenagreatdealofdifferencebetweenthewillofallandthegeneralwill;thelatterregardsonly
thecommoninterest,whiletheformerhasregardtoprivateinterests,andismerelyasumofparticular
wills;buttakeawayfromthesesamewillstheplusesandminuseswhichcanceloneanother,andthe
generalwillremainsasthesumofthedifferences(Rousseau,2002,p.142).

32 Inallcasesthemeanrelativetousisbest;forthatisasknowledgeandrationalprincipleprescribe.Andin
allcasesthatalsoproducesthebeststate.Andthisisevidentfrominductionandargument.Foropposites
ruleoutoneanother;theextremesareopposedbothtooneanotherandthemeanbecausethemeanis
eachoneoftheoppositesconcerningtheother:theequalislargerthanthesmallerbutsmallerthanthe
larger.Soitmustbethecasethatvirtueofcharacterisconcernedwithcertain35meansandisitselfa
certainmeanstate(Aristotle,1992,p.16).

33 This is known as the mutual cancelling regression analysis (a statistical process for estimating the
relationships among one or more independent variables and dependent variable). Classical majority
votingissimilartocorrelationanalysisthattellsusonlytheinterdependenceamongtwovariables,while
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regressionanalysistellsusabouttheimpactofoneormorevariablesonthedependentvariable.Inthis
versionofdemocracy,independentvariablesarecitizens,whowithoutknowingonothers’votes,voteas
individualsintheirprivatelives,whilethesevotesarethenprocessedtoshowtheirmeanstate.

34 E.g.Michaela and JulianahavepredictedplacesonwhichMaggie (6),Cole (5), andBrody (1)will
achieveinanupcomingevent.Michaela/Julianaclassifiedthemon6/10th,3rd/7thand5th/1stplace.Errors
aresquaredsothatnegativeerrorsandpositiveerrorsdonotcanceloneanotherout;Michaela’serroris
(6–6)2+(3–5)2+(5–1)2=0+4+16=20.Juliana’serroris(10–6)2+(7–5)2+(1–1)2=16+4
+0=20.Theiraverageerroris20,whiletheycollectivelypredictMaggie/Cole/Brodywilltake8th/5th/3rd
place(8−6)2+(5−5)2+(3−1)2=4+0+4=8.Their collective prediction is more accurate than 
either of their individual predictions.Ifmoreguesserswereadded,theirpredictionswillbeevenmore
accurate.Moreonpredictiondiversitysee(Page,2008,pp.197–235).

35 Thesefourconditions,i.e.theproblemhastobehard,thepeoplehavetobesmart,thepeoplehavetobe
diverse,andthegroupsizehastobebiggerthanahandfulandchosenfromalargepopulation—prove
sufficientfordiversitytotrumpability.They’renottheonlyconditionsunderwhichtheresultholds,but
ifthey’resatisfied,diversitytrumpsability.The Diversity Trumps Ability Theorem:GivenConditions1–4,
arandomlyselectedcollectionofproblemsolversoutperformsacollectionofthebestindividualproblem
solvers(Page,2008,p.162).AlsoforSurowieckitherearefourconditionsthatcharacterizewisecrowds:
‘diversityofopinion(eachpersonshouldhavesomeprivateinformation,evenifit’sjustaneccentric
interpretationoftheknownfacts),independence(people’sopinionsarenotdeterminedbytheopinions
ofthosearoundthem),decentralization(peopleareabletospecializeanddrawonlocalknowledge),and
aggregation(somemechanismexistsforturningprivatejudgmentsintoacollectivedecision)(Surowiecki,
2005,p.10).
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